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Introduction

Around the mid-nineteenth century, the European powers began to
ratify so-called “unequal treaties” with Middle Eastern and Asian coun-
tries. These treaty arrangements came as many European states engaged
in commercial activities in Asia with more energy than in previous centu-
ries and they were sometimes ratified under military pressure. One of the
essential conditions of the unequal treaty was consular jurisdiction. Part
of this consular jurisdiction was the so-called “mixed tribunal system” or
“commercial court system,” which was introduced in Asian and Middle
Eastern countries, for example in the Ottoman domain (Istanbul) in
1839, in Beirut and Damascus in 1850, in Egypt in 1876, etc. In theory,
this system dealt with civil affairs between European and local peoples
and resulted in the beginning of the modernization of law.

This article verifies the establishment of this kind of commercial court
in mid-nineteenth century Iran, which is neither analyzed nor even hard-
ly referred to in previous studies, as a prelude to the “secularization” as
well as the modernization or westernization of law in Iran. In order to
clarify my argument concerning secularization, it is necessary to explain
the relation between law and religion briefly.

In the pre-modern period, “religion” sometimes included not only
faith, belief and ethics but also social practices, law and politics. So when
we consider the process of “secularization,” we sometimes encounter the
problem of the “separation of law and religion.” This matter has been well
discussed in the case of other countries (e. g. France).!

1. Jean Baubérot suggests that the separation of family registration and marriage contracts
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As for the case of Iran, there is little scholarship on this issue from
the viewpoint of the commercial court (of course the study on the
commercial court in Iran itself is lacking). Thus, focusing on the
acknowledgement of private rights in Iran, I will indicate arguments to
help understand the beginning of the secularization of Iran and the rela-
tionship between the state and religion in Modern Iran. Additionally I
would like to take the “plaintiffs” into consideration as well, who went
to this newly-established commercial court in Iran in order to under-
stand the realities of this new legal institution and its effects on the local
society.

Hereafter in this article, first I would like to refer to the recent discus-
sion on the relation between the state and law in nineteenth-century Iran
as a background of my argument. And second, I examine the context
of the establishment of the commercial court in Iran, that is the Russo-
Iranian commercial treaty of 1843. Third, through a study of Persian
legal documents, I will analyze the character of the commercial court,
that is in Persian language Divankhane-ye Tejarat, where the registration
of private contracts and settlements of litigation and disputes took place.
Forth, the plaintiffs or contractors who appealed for their rights in this
commercial court will be also studied in order to reveal the divergence
between the theoretical concept of the establishment of this court and
its realities.

Hence, we can find the primary transition of the relationship between
the state and religion in the legal system of Modern Iran.

1. the State and Law in Nineteenth Century Iran

Recently there has been an important discussion concerning the judi-
cial system of nineteenth-century Iran under the Qajar dynasty. Willem

from the church in 1792 is a very significant phenomenon in the development of laicité
(the separation of church and state) in France (Jean Baubérot , Histoire de la laicité en
France, 2nd ed. (Paris: Presses universitaires de France, 2004), 11-13). Jacque-Olivier
Boudon also emphasizes the importance of this process in the history of laicité in France
(Jacque-Olivier Boudon, Religion et politique en France depuis 1789 (Paris: A. Colin,
2007), 10).
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Floor, representing the traditional view, argues for the existence of the
dual judicial system i.e. o7/ court for criminal cases and sharia court
for civil affairs as well as the existence of a hierarchy of state-appointed
ulama.? More recently, Christoph Werner takes issue with Floor, deny-
ing the dual judicial system and hierarchical system of ofhcial %/ama in
his work on socio-economic history of Tabriz.> He insists it is reasonable
to assume that law (i.e. sharia) and executive power co-existed in that
period of Iranian history and that the o7/ court did not exist. Based on an
analysis of one case study of a wagf litigation in the nineteenth century,
Nobuaki Kondo agrees with Werner.*

From Werner’s point of view, the judicial system was occupied
by independent u/ama and the state did not concern itself with the
acknowledgement of private rights and the settlement of litigation in
nineteenth-century Iran. In fact, until now we have not been able to
verify the existence of official sharia court registry books in nineteenth-
century Iran. Recently the “/ama’s private registries from that period
were located and published.® So in this field we see a great difference
between the Qajar Iran and the Ottoman Empire where sharia courts
operated as legal courts and register offices under the control of the cen-
tral government.

However, Werner and Kondo did not insist clearly whether the state
did not concern itself with the acknowledgement of private rights in Iran
all through the nineteenth century. Thus naturally, we ask one question,

2. Willem Floor, “Change and Development in the Judicial System of Qajar Iran (1800
1925). in Bosworth ed. Qajar Iran: Political, Social and Cultural Change 1800-1925
(Edinburgh: Edinburgh University Press), 113.

3. Christoph Werner, An Iranian Town in Transition: A Social and Economic History of the
Elites in Tabriz, 1747-1848 (Wiesbaden: Harrassowits, 2000), 235-241.

4. Nobuaki Kondo, “Niji no wakufu’ sosho: 19 seiki Iran no sharia hotei,” [The case of
“Doubled Waqf”: A study on Qajar Sharia Courts), Nibon Chiitigakkai nempi 19, no. 2
(2004): 117-142. Even though Werner and Kondo showed new idea of shari‘a court in
nineteenth century Iran, many scholars rely on the Floor’s old view yet. For example Irene
Schneider’ recent work is based on the Floor’s view. See Irene Schneider, The Petitioning
System in Iran: State, Society and Power Relations in the Lare 1 9" Century (Wiesbaden:
Harrassowitz, 2006), 20-25.

5. For example, Dar Mahzar-e Sheykh Fazl Allih Nivi: Asnid-e Hoqigi-ye Ahd-e Naseri,
ed. Mansire Ertehadiye and Sa‘id Rithi, Tehran: Nashr-e Tarikh-e Iran, 1385sh; Asnad-¢
Mahkame-ye Sayyed Sideq Tabataba’i (Sangelaji), ed. Omid Rezd1, Tehran, 1387sh.

45



46

ABE Naofumi

“Who acknowledges his (i.e. ordinary people’s) rights in Iran?” Omid
Rez21 explains in his recent work that “among the European powers,
Russia showed a strong interest in the registration of contracts in Iran.”
His claim is based on the articles of the Russo-Iranian commercial treaty
of 1843. In the next section, I examine the contents of an article in this
treaty of 1843 from the viewpoint of official registration.

2. The Russo-Iranian Commercial Treaty of 1843

After the foundation of Qajar dynasty at the end of the eighteenth cen-
tury, Iran was faced with the Russian Empire’s ambition of territorial
expansion in the Caucasus. Russo-Iranian wars broke out in 1804 end-
ing with the defeat of Qajar Iran in 1828.” The two states resolved the
conflict with the Treaty of Torkomanchay, the first unequal treaty for
Iran. As a result of this treaty, the Iranian government ceded the north-
ern part of the Aras river, i. e. Caucasus to Russia and admitted consular
jurisdiction.

After the treaty of Torkomanchay, Qajar Iran and Imperial Russia
concluded a new commercial treaty in 1843. According to its opening
line, the purpose of this treaty was to prevent disguised bankruptcies.
Here, I would like to focus, above all, on the first article of the treaty
which indicates the establishment of the “Divankhine-ye Mo'tabar” i.c.
the “reliable court.”

All deeds, such as contracts of sale, loan agreements, etc., must be reg-
istered from now on in the Reliable Court’s particular registry book in
which the local governor of each province places the state seal. In the
said registry, all the affairs including the date and other relevant infor-
mation must be registered. The date and number of the registry must be
written on the surface of the deeds and the registry number must appear
on each page of the registry in order to prevent falsification.®

6. Omid Rez2i, Dar amadi bar Asnad-e Shari-ye Dowre-ye Qdjar (Tokyo: ILCAA, 2008), 7.

7. As for the background and the overview of Russo-Iranian War, see Muriel Atkin, Russia
and Iran 1780-1828 (Minneapolis: University of Mineapolis, 1980).

8. Translation of Article 1 of the Russo-Iranian Commercial Treaty of 1843 is from Lesan
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This article has great significance from the viewpoint of the registra-
tion of contracts if “the reliable court” was established in this period of
Iranian history. According to this article, we can understand the Iranian
government established the reliable court as a state-controlled registry
institution for the acknowledgement of private rights and contracts. That
means the Iranian government was responsible for the private rights of
people, even though this settlement is intended mostly to apply to for-
eigners, especially Russian merchants. I suggest this phenomenon is the
beginning of the separation of religion and law (i.c. Islam and the law). It
is worth pointing out that this action was not taken freely by the Iranian
authorities but because of the pressure by Imperial Russia.

3. The Document Establishing the Commercial Court in 1858

The Archive of the Iranian Foreign Ministry preserves the docu-
ment establishing the Divankhane-ye Tejarar—the commercial court
in 1858/1275AH. In order to verify whether we can recognize this
Divankhbane-ye Tejarat as the reliable court referred to in Russo-Iranian
Treaty of 1843 it is necessary to investigate this document. The docu-
ment includes the following points:
1. This commercial court belongs to the foreign ministry.
2. This court is established in the city of Tabriz, the most important
city in the border area along the Imperial Russia.
3. This court is established in order to settle the disputes and litigation
between foreign merchants and domestic Iranian merchants.
4. This court consists of a member from the “Divinkhine-ye Adliye”
(i.e. the council of justice)," members representing Iranian Muslim
merchants, Iranian Christian merchants, and members from consul-
ates of friendly countries.
al-Molk Sepehr, Nasekh al-Tavarikh, vol. 2, ed. Jamshid Kiyanfar (Tehran: Entesharat-e
Asatir, 1377sh), 821-23.
9. Center for Archives and History of Diplomacy, Ministry of Foreign Affairs of Islamic

Republic of Iran (hereafter CAHDI): GH1275-8-42-4.
10. Kondo pointed out that that The Divankhine-ye Adliye was reformed during the period of

Amir Kabir’s prime ministry (see Kondo, “Nijii no wakuhu,” 140n25). However, we need
more investigation into this governmental institution in nineteenth-century Iran.
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5. Foreign merchants can sit with an interpreter from his consulate in

the court session."

The conditions laid out in the document suggest that the Iranian
government established a commercial court in order to separate the set-
tlement of disputes related to foreign merchants from the ulama.

However, this document does not refer to registration of contracts. It
is therefore necessary to examine the registered documents themselves
in order to ascertain whether this commercial court was the so-called
“reliable court” mentioned in the Russo-Iranian treaty.

4. The Character and the Content of Registered Documents

A great number of documents registered in the commercial court are
stored in the Archive of the Iranian Foreign Ministry.” According to my
research, some of the apparent features seen in the registered documents
are compatible with the conditions of the “reliable court” mentioned in
the first article of the Russo-Iranian commercial treaty.

First of all, we can recognize the “nomre” or number on the surface of
the registered documents (see the translation of Article no. 1 of Russo-
Iranian Treaty). Second, on the reverse side of the documents we can
confirm the seal of the commercial court with the inscription of “Seal of
the commercial court of Supreme state of Iran in 1262AH/ 1845.” This
seal includes the design of the “Lion and Sun,” a symbol of the Iranian
state and monarchy. This inscription and the design of Lion and Sun
clearly showed this seal as a “state seal” in the Russo-Iranian treaty (sce
also translation of the treaty).

Additionally we see the seal of the Russian general consulate in Tabriz
which includes the design of a double-headed eagle representing Imperial
Russia. Thus, these documents show that the commercial court is indeed
the “reliable court” indicated in the treaty of 1843. It is clear that the
commercial court registered the documents for the acknowledgement
of private rights. At the same time we can assume that the registration of

11. See my critical edition of this document in the appendix.
12.Tlocated, for example, CAHD: GH1270-7-24-1; GH1270-7-24-27; GH1279-10-2-54;
Mokammel-157-298 and also from NAI (National Archives of Iran) : 296012508.
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private rights and the settlement of litigation were inseparable because
both of them were essential functions of commercial court in Iran.

Based on the investigation of these registered documents, it is plau-
sible to infer the following:

1. The documents themselves were issued by the %/ama, and moreover

the style of the registered documents is same as shariz documents,

which means the registered documents are sharia documents.

2. Contracts were concluded between Iranian Muslims and Iranian

Christians or between Iranians and Russians including Shi'i Muslims

(Caucasian Shi'‘is).

3. The topics of the contracts were mostly concerned with loans and

sales.

4. From the inscription of the seal of this court, the date of the court’s

establishment was 1845 or 46 (1262AH).

Point no. 1 and no. 2 clearly make the situation surrounding this court
very complex. The Iranian government did not introduce a whole west-
ern legal and judicial system in the mid-nineteenth century. Rather, it
managed to adopt traditional legal documentation to the new commer-
cial court. This shows the limitations of the legal system in this period.

Moreover, the Russian merchants who appeared in the registered doc-
uments included Shi‘i people from the Caucasus. As I mentioned above,
the Caucasus was ceded to Russia by Iran in the Torkomanchay Treaty of
1828 after the Russo-Iranian War. For the Caucasian Shi‘i merchants and
also for the Iranian Christians, there were no difficulties in settling their
disputes in the traditional sharia court by the Shi‘i wlama, however, they
made use of the Russia’s support in order to strengthen their position in
the contracts or transactions in the Iranian domain.

Conclusion

Divinkhane-ye Tejarat, the commercial court, which was established in
accordance with the Russo-Iranian Treaty of 1843, was to be free from
the interference of Islamic clerical jurists, i.e. the %/ama as seen in the
commercial treaty and the document of 1858 for the establishment of
the commercial court.
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With the investigation of Persian documents surrounding the court,
we can now confirm the following three points:

1. The state directly acknowledged the private rights and contracts

which were registered in the commercial court in Tabriz.

2. The commercial court was responsible for settling disputes between

Iranian and Russian merchants.

3. The legal documents themselves were issued by the ulama, the

Islamic clerical jurists.

Point no. 1 shows the beginning of secularization in Iran. The inscrip-
tion of the court’s seal “the supreme state of Iran” tells us that Iran had
acquired some kind of “state consciousness” (not national identity) by
that period and that the Iranian state began to concern itself with the
acknowledgement of private rights albeit in a limited number of cases.

The foregoing verifies the existence of the official registration of
private rights and of a “secular court” separated from Islamic juridical
authority i.e. the #/ama in mid-nineteenth century Iran. The introduc-
tion of this “secular court system,” however, had a limitation because legal
affairs themselves were strongly connected with the %lama.

Even so, it seems plausible to say that the establishment of the com-
mercial court reflects a “prelude” to the secularization of the legal sphere
in Iran and obviously this “secular court” is completely different from
Floor’s orf or a secular court treating not civil cases but only criminal
and penal cases.

Additionally, we find Caucasian Shi‘i Muslims as Russian subjects
and Iranian Christians who registered their documents in the com-
mercial court. Thus, it seems reasonable that these new Russian subjects
requested the establishment of the commercial court in which private
rights were acknowledged by the state and not by the %/ama and then
Iranian Christians made use of it effectively.

If further investigation in both the Iranian and Russian archives sup-
ports my argument, we can reconsider the beginning of the Iranian state’s
modernization as a response to pressure applied by the Western Powers
but by the ordinary people’s initiatives, at least in the field of the legal and
judicial system in the nineteenth century.

Lastly, I would like to suggest that we reevaluate the system of com-
mercial courts or mixed tribunal systems, not only in Iran but also in
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other Middle Eastern and Asian countries from macro and micro per-
spectives. The former is from the viewpoint of “secularization” and the
latter, that is more important for the future research, is from the grass
roots point of view, i.e. from the side of “plaintiffs” or “contractors.” In
short, this means that it is necessary to ask another question: “Who
wanted his rights to be acknowledged by the state?”

Appendix: edition of the document establishing the commercial court in 1858 (CAHDI:
GH1275-8-42)
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